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September 12, 2014

TROUT

UNLIMITED

Attn; Justin Abernathy

Utah Bureau of Land Management
440 West 200 South, Suite 500
Salt Lake City, UT 84101

Sent vio fax to (801) 539-4237

. RE: Protest of Lease Parcel Number UTU90776 (UT1114 - 173) offered in the November 2014 Utah

BLM Competitive Oil and Gas Lease Sale

Trout Unlimited (TU) respectfully protests, pursuant to 43 C.F.R.§§ 4.450-2 and 3120,1-3, the Bureau of
Land Management’s {BLM) lease sale offering of Parcel Number UTUS0776 (UT1114 - 173), (hereinafter
referred to as the “Parcel”) in Utah's scheduled November 18, 2024 Competitive Oil and Gas Lease Sale,
Trout Unlimited protests the offering of this Parce! for the following reasons:

* Lack of NEPA anslysis and conflicts with Colorada River cutthroat trout {CRCT) populations and
recovery efforts in the Book Cliffs. i

* Applicable lease stipulations have not been applied to spilt estate lands in which the surface is
administrated by the State of Utah as part of the Book Cliffs Wildlife Management Area,

TU respectfuﬂ%equests—that—th&&tm-appwﬂitﬁeamﬁpuiauons 10 Split estate Tands within the Parcel

before leasing the Parcel.
I Interest of the Protesting Party

TU has approximately 1,500 volunteers and four full-time staff in the State of Utah. Our mission is to
protect and restore coldwater fisheries and their habitats in Utah and across the West. Consistent with
that mission, it is TU’s palicy to encourage energy development in a way that meets the needs of people
while e‘[tminating, minimizing, or mitigating the impacts to coldwater fisheries and their watersheds, TU
works to ensure that energy projects are designed, sited, constructed, operated, and decommissioned in
a manner thet conserves coldwater fisheries and their watersheds. '

As a Supporting Organization. to ;th_e' CRET A_gréement‘ and Strategy, TU has s vested interest in the
conservation of CRCT in the Willow Creek Watershed. We have supparted efforts to restore populations
of this native trout in the drainage, including Meadow Creek, which a portion of the Parcel’




encompasses. Moreover, TU members residing in the region recreate in the Book Cliffs area and enjoy
angling in the Willow Creek watershed.

I, General Comments

TU participated in the public process leading up to this lease sale, providing cormments to the draft
Enviranmental Analysis (EA}. In our EA comments submitted July 14, 2014, we requested that the Parcel
be deferred so that unresalved issues, such as the lack of any CRCT analysis and inadequate mitigation
measures, could be addressed and resoived.

Since filing our comments, we have confirmed® that the BLM does not intend to apply stipulations to
those portions of the Parcel that are split estate with the surface estate being part of theé Book Cliffs
Wildlife Management Area. This is concerning to TU and we feel that BLM may be misinterpreting their

. legal obligations and authority to restrict oil and gas development In split estate situations. We remind
the BLM that they are one of the co-signers tn the CRCT Agreement and Strategy, including the latest
2013 updates to the goals and objectives for protecting CRCT habitat and populations. If adequate
stipulations are not applied to the split estate portions of the lease, we have cancerns that efforts to
restore cutthroat trout to Meadow Creek could be compromised.

.  Statement of Reasons

A) Lack of analysis and conflicts with Colorada River Cutthroat Trout papulations and recovery
efforts in the Book Cliffs,

TU’s EA comments highlighted the fact that the draft EA fails to consider the effects of oil and gas
development on significant fisheries resources, including CRCT. This remains true in the revised Final EA,

which continued to omit CRCT from the Affected_Environment-Environmental-Effects-and-Eumulative

Effects discusston and analyses.

The most current status assessment’ for CRCT shows that a Conservation Population Is located In
Meadow Creek, and is present on the offered Parcel {see Map). Additionally, a population of CRCT
inhabits Willow Creek, also located on this lease Parcel. The CRCT population in Willow Creek is not
designated as a Conservation Population because the genetics are less than 90% pure; however, this
population remains an important trout population in need of conservation, as discussed in the 2013
CRCT Rangewide Assassment, due to a variety of potential threats including isolation from surrounding
watersheds and climate change.

I

Personal communication with L.}lsahﬂl;Mstaff,on.Sép_ imber 8; 2014, stating that “the Vernal RMP does not impose
surface stipulations on non-BLM surfacs”, o

? Hirsch, C.l., M.R. Dare, and S.E. Albeke. 2013, Range-wide status of Colorado Rivar cutthroat trout (Oncorhynchus clarkii
pleuriticus): 2020, Colorado River Cutthroat Traut Congervation Team Report. Colorado Parks and wildlife, Fort Collins.,
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CRCT are a significant biological resource that could be affected by development on the Parcel. CRCT is
designated and managed as a special status species by the states of Colorado, Utah, and Wyoming. In
addition, the CRCT Is classified as a Sensitive Species by the BLM in Utah. To help expedite
implementation of conservation measures and improve and protect populations of this special status
species, a range-wide document titled: “Conservation Agreement and Strategy for Colorade River
Cutthroat Trout (Oncorhynchus clorkii pleuriticus) In the States of Colorado, Utah, and Wyoming, April
2001" was completed and updated in ZOOSLQJU'fa'h:BLM,_is;a's;ignatorv of this Agreement and Strategy and
as such agrees to commit implementation of conservatioh actions 10 protact this species. Additionally,
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the Record of Decision (ROD) and Resource Management Plan (RMP, 2008) for the Vernal Field Office
directs the agency to implement this Agreement and Strategy.’ The stated goal of the CRCT Strategy is:

To assure the fong-term viability of CRCT throughout their historic range, areas that currently
support CRCT will be maintained, while other greas will be manoged for increased obundance,
New populations will be estoblished where ecologically and economically feasible, while the
genetic diversity of the species is maintained. The cooperators envision a future where threots to
wild CRCT are either eliminated or reduced to the greatest extent possible.

Despite CRCT being present on lease Parcel UT-1114-173 and the BLM's commitment to conserving and
restoring this important native trout specles, the revised EA for the November 2014 0il and Gas Lease
Sale makes no mention of CRCT, omitting it from the Affected Environment, Environmental Effects and
Cumulative Effects analysis. We note that the EA does, however, include its analysls numerous other fish
and wildiife species in the EA, including species that are listed as BLM Sensitive species, such as
Bufrowing Owls, and other native fish species with documented Conservation Agreements, such as
Bluehead Sucker, Flannelmouth Sucker, Roundtail Chub. Considering that CRCT are both a BLM Sensitive
Specles and a Conservation Agreement species, the complete lack of analysis in the EA is particularly
concerning.

In response ta TU's draft EA comments, the BLM provides no rational as to why the EA fails to
acknowledge CRCT, only stating that the raintroduction area is “entirely located on state administered
lands and is outside the scope of the VRMP” and that “stipulations, including the No Surface Occupancy
stipulation, would be sufficient to protect the fish and their habitat within the scope of the BLM's
authority.” (Revised Final EA, p. 120) While this response doesn’t address the lack of analysis, It does
raise an important Issue: without any analysis, the statement that stipulations would be sufficient is
completely unsupported. In other words, without first taking a hard look at the effects of reasonable

fafeseeable-dewfopmenmeﬁeﬁhvamrmmﬁmm e that stipulations would be
sufficient,

B) Applicable lease stipulations have not been a applied to spilt estate lands in which the surface
is administrated by the State of Utah as part of the Book Cliffs Wildlife Management Area

The Vernal Field Office does not intend to apply relevant stipulations on split estate portions of the
Parcel and we feel that BLM is misinterpreting their lega) obligations and authority to restrict oil and pas
development in split estate situations, in this case, it is particularly concerning given that the surface
fands are pubiic lands managed for conservation purposes by the Utah Division of Wildlife Resources as
part of the Book Cliffs Wildlife Management Area, While the Vernal Field Office, apparently, does not
feel that the BLM has the legall authorityto enforce surface restrictions on non-BLM surface, other BLM
field offices in Utah and othgr.state.sapprqé' h the issye much differantly.

.

ey

* pecia) Status Species Manageméﬁﬁj@ég for’_r-‘i »stiz_ es “Ifaplement Conservation Agreement and Stratepy for
Colorado River cutthroat trout in the‘states of Colorade, Utah, and Wyoming (signed April 2001), ok more recent
revisions of this agreement of which the BLM Is a signatory.” (Vernal ROD and Approved RMP, 2008, p. 130)
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For instance, the Butte Field Office in Montana has stated that:

The lease stipulations developed in the RMP are applicable to both public domain lands and split
estate lands as the BLM has legal responsibillties for oil and gas leasing and operations on split
estate lands, The BLM has responsibilities under the Federal Land Policy and Management
{FLPMA). In the case of FLPMA, the BLM is required to indicate in RMPs how the federal mineral
astate would be managed, including identification of lease stipulations. In order to meet the
consistency requirements of FLPMA the BLM has applied the same standard of environmental
protection to split estate lands as to federal surface.*

Similarly, the draft FIS for the Bighorn Basin RMP revision in Wyoming addresses split estate, providing:

The BLM is requirad to declare how the federal mineral estate will be managed in the RMP,
including identification of all appropriate lease stipulations (43 CFR 3101.1; BLM Manual
Handbook, H-1624-1, IV.C.2). To be consistent with the reguirements of the FLPMA, it is
necessary to apply the same standards for environmental protection of split-estate lands as
applied to the federal surface (BLM Manual 3101.918,1)°

Mareover, under the authority and requirements of the Federal Land Policy and Management Act
{FLMPA), other BLM field offices have developed and applied stipulations in similar situations where
BLM minerals underlie state-managed surface. For instance, the RMP for the Moab Field Office Includes
an NSO within Dead Horse Point State Park. Additionally, the Colorado’'s Kremmling Field Office has
included in their Proposed RMP an NSO stipulation for alf State Wildlife Areas.

Lastly, the Record of Decision (ROD) for the Vernal RMP (2008) states that “Decisions and actions of the

L ApprovedRMPwillonly.apply-to-BLM.lands.or.BLM.mineral.estate where there is-a-split-ln.ownership?——
{ROD, p. 4.)5uch language indicates that RMP decisions {such as stipulations for oil and gas leasing) will

apply to both BLM lands and BLM minerals estate in split estate situations.

| Considering FLPMA requirements, the actions of other field offices, and language within the Vernal Field
Offices own RMP ROD, it seems that the Vernal Field Office does have the authority - and legal
obligation — to apply stipulations for resource protection to all of the Parcel, including those partions in

| which the surface is managed by the Utah Division of Wildlife Resources. If the BLM chooses to lease

| this Parcel without applying stipdlations 1o the entire parcel, it appears that the action will be n conflict
with requirements derived from FLPMA, a5 noted above in the examples from the Butte and Bighorn

| Basin Field Offices. . .

) . '
tn general it seems that the application 6f RMP. stipulations in split estate situations is an area in which
clearer direction is needed fdr the Vernalrield Office asa whqle Based on the authority cited above, we

Proposed Buttie Resource Managemeni Plan and Fmal Enwmnmental Impact Statement, September 2008, p. 761
Blghorn Basin Draft RMP and Draft EIS, April 2011, Appendix A-3
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encourage the BLM to apply its stipulations to the entirety of the lease Parcel, including lands that are
split estate.

IV, Conclusion

TU values the BLM as a partner in the conservation and restoration of CRCT and it is rare that we file
lease sale protests. Instead, we strive to work collaboratively with the BLM and stakeholders through
the pre-leasing public engagement process and we appreaciate the BLM’s commitment to resolving
issues without the necessity of lease sale protests, In principle, we are not opposed to laasing the parcel
in question. However, considering the deficiencies regarding adequate analysis of CRCT issues, and
unresolved questions surraunding the application of stipulations in split estate sitvations, this is one
instance in which TU believas that a protest Is warranted in order to resolve these issues and to ensure
that once the irretrievable commitment of leasing is made, that adequate stipulations are includec in
the lease terms. Thank you for the consideration of our perspective and we look forward to working
with the BLM to resolve these issues.

Sincerely,

Cosy—Colin

Corey Fisher

Enetgy Team Lead

Trout Unfimited

111 N. Higgins Ave. Ste. 500
Missoula, MT 59801
406-546-25%79
cfisher@iu.org
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